Draft Executive Order for the repeal of Decree No. 10.965/2022, which establishes simplified criteria for the analysis of procedural acts and granting procedures, and for the amendment of Decree No. 9.406/2018, for the repeal of Decree No. 10.966/2022, which establishes the Program to Support the Development of Artisanal and Small-Scale Mining.

[bookmark: _GoBack]EXECUTIVE ORDER Nº _____, OF ___ JANUARY 2023.


Amends Decree No. 9.406 of June 12, 2018, which regulates Decree-Law No. 227 of February    28,    1967,    Law    No.    6.567 of
September 24, 1978, Law No. 7.805 of July
18, 1989, and Law No.  13.575  of  December
26, 2017; and revokes Decree No. 10.965 of
February 11, 2022 and  Decree No.  10.966 of
February 11, 2022.

The PRESIDENT OF THE REPUBLIC, in the use of the attribution conferred upon him by art. 84, caput, item IV, of the Constitution, and in view of the provisions of Decree- Law No. 227 of February 28, 1967, Law No. 6.567 of September 24, 1978, Law No. 7.805 of July 18, 1989, Law No. 12.334 of September 20, 2010, and Law No. 13.575 of December 26, 2017, 
        DECREES:
Art. 1º Decree nº 9.406, of June 12, 2018, shall come into force with the following changes:


“Art. 5º The mining activity encompasses research, mining, mine development, processing, ore trading, use of tailings and waste rock, and mine closure.
......................................................................................................................
§ 2º The exercise of the mining activity implies the miner’s liability for the environmental recovery of the degraded areas.
......................................................................................................................” (NR)
“Art. 9º ........................................................................................................

......................................................................................................................

§ 7º Once the term of the research authorization has ended and the research report has been presented, the holder, or his successor, may continue the works, including those in the field, with a view to better detailing the deposit and converting the measured or indicated resources into proven and probable reserves, to be considered in the future in the economic use plan and for the adequate planning of the undertaking.
...........................................................................................................” (NR)

“Art. 13.  ......................................................................................................

I - concession regime, when dependent on an Ordinance from the Minister of State of Mines and Energy or when granted by the ANM, if its object is the mineral substances mentioned in art. 1 of Law nº 6.567, of 1978 ;

II - authorization regime, when dependent on the issuing of a license by the ANM;

III - licensing regime, when dependent on a license issued in compliance with local administrative regulations and on the license's registration with the ANM;

IV - the mining permission regime, when dependent on a permission issued by the ANM; an
......................................................................................................................
Sole paragraph.  .........................................................................................
......................................................................................................................
II - earthmoving works and the dismantling of materials in natura that are necessary for the opening of transport routes and general earthmoving and building works, provided that the earth and materials resulting from said works are not sold, and that their use is restricted to the work itself." (NR)

“Art. 14. The application for a research authorization, mining permit or license registration shall have as its object only one polygon, which shall be restricted to the maximum area established in an ANM Resolution, under penalty of rejection without encumbrance of the area." (NR)

“Art. 16. ........................................................................................................

Sole Paragraph. Total or partial withdrawal from the request for research authorization is allowed, as provided by an ANM Resolution. (NR)

“Art. 17. The ANM shall reject, without encumbrance of the area, any request for research authorization that is not accompanied by any of the instruction elements referred to in art. 16 of Decree-Law 227 of 1967 - Mining Code. (NR)

“Art. 21.  ......................................................................................................
......................................................................................................................
§ 2º Extensions of the research authorization term are allowed more than once exclusively in cases of impediment of access to the research area or lack of consent or license from the competent environmental agency, provided that the holder demonstrates, by means of supporting documents, that:
......................................................................................................................
II - has not contributed, by action or omission, to the lack of entries in the area or the expedition of the consent or environmental license.

...........................................................................................................” (NR)
“Art. 24. The extraction of mineral substances is permitted, exceptionally, in an area titled before the granting of the mining concession, by means of previous authorization by ANM, observing the pertinent environmental legislation.

...........................................................................................................” (NR)

“Art. 26.  ......................................................................................................

......................................................................................................................

§ 1º The ANM shall establish by Resolution the criteria and procedures for verifying  the accuracy of the final research report, including the hypotheses in which an on-site inspection is dispensed with.

...........................................................................................................” (NR)

“Art. 34.  ......................................................................................................

......................................................................................................................

XVIII - execute and properly complete, after the end of operations and before the title expires, the mine closure plan; and

XIX - observe the provisions of the National Policy for Dam Safety, established by Law nº 12.334, of September 20, 2010.” (NR)


“Art. 39. ........................................................................................................

Sole Paragraph. The licensing will be granted by the ANM in accordance with the procedures and requirements established by Resolution." (NR)

“Art. 39.  ......................................................................................................

 “Art. 44. .......................................................................................................

Sole Paragraph. The ANM will keep a record of the contracts and agreements that aim to raise funds or establish partnerships." (NR)

“Art. 52. The non-fulfillment of the obligations arising from the research authorization, the mining concession, the licensing and the mining permission will imply, depending on the infraction:

I - warnings;

II - fines; and

III - expirations of the titles.

§ 1º The ANM is responsible for the application of the sanctions of warning, fine and forfeiture, except for the forfeiture of the mining concession for a  mineral substance that does not fall under the provisions of art. 1 of Law 6.567, of September 24, 1978, which will be applied by an act of the State Minister of Mines and Energy.

§ 2º The application of sanctions provided for in this article shall be preceded by notification to the holder, in order to ensure the principles of adversary proceedings and full defense, as established by Resolution of ANM, and for the forfeiture of mining concessions for mineral substances that do not fit in the provisions of art. 1 of Law No. 6.567 of September 24, 1978, as established by act of the Minister of State of Mines and Energy. (NR)

“Art. 53. The fine will vary between R$ 329.39 (three hundred twenty nine reais and thirty nine cents) and R$ 3,293.90 (three thousand, two hundred ninety three reais and ninety cents), according to the gravity of the infractions.

§ 1º The ANM shall establish in a Resolution the detailed criteria to be observed in the imposition of fines and in the fixing of their amounts, for the administrative infringements provided for in this Decree.

§ 2º In the event of a specific repeat offence, within a period of up to five years, the fine will be charged in double. (NR)

“Art. 54. Execute research or mineral extraction work without an authorization title or in disagreement with the title obtained:

Sanction: a fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents) and a warning.

Sole paragraph. In the event of recurrence of mining work on a substance not included in the authorizing title, the fine is doubled and the mining right is declared forfeited. (NR)

“Art. 55. Commit ambitious mining:

Sanction: a fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents) and a warning.

Sole paragraph. In the event of a repeat offence, the fine is doubled and the mining right is declared forfeited. (NR)

“Art. 56. Failure to pay or late payment of the annual fee referred to in art. 48:

Sanction: a fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents).

Sole Paragraph. If the annual fee is not paid within 30 (thirty) days from the date the fine is imposed, the research authorization permit will be declared null and void, ex officio. (NR)

“Art. 57. Failure to present or untimely present the report referred to in art. 25:

Penalty: a fine of R$ 3.29 (three reais and twenty-nine cents) per hectare. (NR)

“Art. 58. - Failure to comply with the deadlines for starting or restarting research or mining:

Sanction: in the case of research, a fine of R$ 809.82 (eight hundred and nine reais and eighty-two cents) and a warning; and, in the case of mining, a fine of 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents) and a warning.

Sole paragraph. Once the fine has been imposed, the holder will have a period of six months to start or restart research or mining, under penalty of being fined double and having the mining right forfeited. (NR)

“Art. 59: Failure to promptly communicate the start or restart or interruptions of research work:

Sanction: fine of R$ 809.82 (eight hundred and nine reais and eighty-two cents)." (NR)

“Art. 60. Failure to promptly communicate the occurrence of another useful mineral substance, not listed in the research authorization permit:

Sanction: fine of R$ 1,619.63 (one thousand, six hundred and nineteen reais and sixty-three cents)." (NR)

“Art. 61. - Do not entrust the responsibility of the mining work to a technician legally qualified to exercise the profession (art. 34, caput, sub VI):

Sanction: fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents)." (NR)

“Art. 62. Failure to propose for examination to the ANM the necessary alterations to the economic utilization plan (art. 35):

Sanction: fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents)." (NR)

“Art. 63. Halt the mining works without prior notice to the ANM (art. 34, caput, item XIV):

Sanction: fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents)." (NR)

“Art. 64. Interrupting the mining work already started, for more than six consecutive months, except for proven force majeure:

Sanction: fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents)." (NR)

“Art. 65. Failure to provide, in the annual mining report, information or data required by law or ANM Resolution or provide false information or data.

Sanction: fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents)." (NR)

“Art. 66. Failure to communicate to the ANM the discovery of another mineral substance, not included in the mining concession, licensing regime and mining permit:

Sanction: fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents)." (NR)

“Art. 67. Deliberately perform mining works in disagreement with the economic utilization plan:

Sanction: fine of R$ 3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents)." (NR)

“Art. 68. Abandon the mine or deposit, thus formally characterized as provided in an ANM Resolution:

Sanction: a fine of R$3,293.90 (three thousand, two hundred and ninety-three reais and ninety cents) and forfeiture of the title." (NR)

“Art. 69 - Failure to present or untimely presentation of the bylaws or articles of incorporation and shareholders' agreements in effect and contractual or statutory alterations that may occur (art. 76):

Sanction: fine of R$ 809.82 (eight hundred and nine reais and eighty-two cents).

Sole Paragraph. The fine will be doubled in the event of non-compliance with the requirements of this article within 30 (thirty) days, as of the date of imposition of the initial fine, and so on, every 30 subsequent days." (NR)

“Art. 70. Failure to comply with the obligations provided for in art. 34, caput, items V, IX, X, XI, XII, XIII, XVI, XVIII and XIX will result in a fine ranging from R$ 1,619.63 (one thousand, six hundred and nineteen reais and sixty-three cents) to R$ 3,239.26 (three thousand, two hundred and thirty-nine reais and twenty-six cents), as established by ANM Resolution." (NR)

“Art. 74. The inspection of mining activities will observe the criteria for defining priorities and will include examination of the titled areas by sampling." (NR)

Art. 2º The ANM shall issue a Resolution within 180 (one hundred and eighty) days, as of the date of publication of this Decree, in compliance with the provisions of § 6 of art. 52 of Decree No. 9,406, of June 12, 2018.

Art. 3º Decree nº 10.965, of February 11, 2022 is hereby revoked.

Art. 4º Decree nº 10.966, of February 11, 2022. is hereby revoked
Art. 5º The following provisions of Decree No. 9,406, dated June 12, 2018, are hereby revoked:
I - the sole paragraph of art. 4º;
II - the § 4th and § 5th of art. 10;
III - art. 54-A;
IV - art. 54-B.
Art. 6º This Decree goes into effect on the date of its publication.

Brasília, .... of ....... 2023; ......º of Independence and .....º of the Republic.




